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Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent, declaring three unpatented | ode mning clains forfeited by
operation of law QMG 160298, QMG 160299, QMG 163248.

Afirned.

1.

Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMint enance
Fees: Svall Mner Exenption

Section 10101(d) of the Qmibus Budget Reconciliation
Act of 1993, 30 US C § 28f(d) (1994), granted the
Secretary broad discretionary authority to provide for
the wai ver of required mning cla mnai ntenance fees
for claimants holding 10 or fewer clains. Pursuant to
this authority, the Departnent adopted 43 CF.R §
3833.1-7(d) (1994), which required that any snal | mner
seeki ng a wai ver of the nai ntenance fees for the
assessnent year cormmenci ng at noon on Sept. 1, 1994,
file a waiver certification on or before Aug. 31, 1994.
Wiere a mning clainant failed either to file a tinely
wai ver certification for certain mning clains or
submt the required nai nt enance fees for the clains,
those mning clains are properly deened concl usively to
be forfeited.

Equi tabl e Adj udi cation: Substantia Gonpliance--Mning
Qains: Rental or dai mMintenance Fees: General | y--
Mning Qains: Rental or dai mMintenance Fees: Sl |
M ner Exenption

Equi tabl e adjudication is not avail abl e to excuse
failure to tinely file, in accordance wth section
10101 of the Qwi bus Budget Reconciliation Act of Aug.
10, 1993, 30 US C 8§ 28f(a) (1994), and its

i npl enenti ng regul ati ons, nai ntenance fees or a wai ver
certification, because failure totinely fileis, ipso
facto, a failure to substantially conply wth the | aw
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3. (onstitutional Law Generally--Mning A ai ns:
Abandonnent--Mning Aains: Rental or dai mMintenance
Fees: Generally

The concl usi ve presunption of abandonnent for failure
to pay the $100 per clai mannual fee does not result in
an unconstitutional taking of private property in
violation of the FHfth Arendnent.

APPEARANCES. R chard Q Austernan, Esq., Denver, (olorado, for Appel | ants;
Lyle K Rsing, Esq., Gfice of the Regional Solicitor, US Departnent of
the Interior, Lakewood, (ol orado, for the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Gl die Janmes and MB.M Mning Gorporation have appeal ed froma
Decener 8, 1994, Decision of the lorado Sate Gfice, Bureau of Land
Managenent (BLM), declaring the Leland North, the Leland No. 2, and the
Lel and No. 3 unpatented | ode mining clai ns (OMG 160298, QWG 160299, and
QMG 163248) forfeited by operation of |aw because no $100 per claim
nai nt enance fee or waiver certification was filed for the clains on or
bef ore August 31, 1994, as required by section 10101 of the Qmi bus Budget
Reconciliation Act of August 10, 1993 (the M ntenance Fee Act), 30 US C
§ 28f(a) (1994), and 43 CF. R 88 3833.1-5, 3833.1-6, and 3833.1-7. The
BLMrecei ved Appel | ants' nai nt enance fees on Septenber 19, 1994, in an
envel ope bearing a Septenber 16 postrmark. No waiver certification was ever
filed.

Uhder 30 US C 8§ 28f(a) (1994), the hol der of an unpatented mni ng
claam mll site, or tunnel site is required to pay a cla mnai ntenance fee
of $100 per claimon or before August 31 of each year for the years 1994
through 1998. Uhder 30 US C 8§ 28i (1994), failure to pay the claim
nai nt enance fee "shall conclusively constitute a forfeiture of the
unpatented mning claim mll or tunnel site by the claimant and the claim
shal | be deened null and void by operation of law" The statute gives the
Secretary discretion to waive the fee for a small mner who hol ds not nore
than 10 mning clains, mll sites, or tunnel sites, or conbi nation thereof,
on public lands and has perforned assessnent work required under the Mning
Law of 1872. 30 US C 8 28f(d)(1) (1994). The BLMhas inplenented this
statute wth a regulation that requires a clainant to file "proof of the *
* * conditions for exenption * * * wth the proper BLMoffice by the August
31 immedi at el y precedi ng the assessnent year for which the waiver is
sought." 43 CF R 8§ 3833.1-7(d)(2).

Departnental regulation 43 CF. R 8 3833.0-5(nm) provides that a
nai nt enance fee paynent wll be considered tinely if it is received wthin
the tine period prescribed by law or, if mailed to the proper BLMoffi ce,
is contained in an envel ope clearly postnarked by a bona fide mail delivery
service wthin the period prescribed by | aw and recei ved by the proper BLM

143 I BLA 290

WAW Ver si on



| BLA 95-208

office wthin 15 cal endar days after such period. The envel ope contai ni ng
Appel l ants' nai nt enance fees was post marked Septenber 16, 1996, which is
not wthin the period prescribed by lamw In the absence of a post nark
bearing a date wthin that tine period, naintenance fees received after
August 31 are not tinely. See Paul W Tobeler, 131 | BLA 245, 248 (1994).

Appel  ants assert that they have substantially conplied wth the
statutory nai ntenance fee requirenents and that the autonatic forfeiture of
their clains is not required. They further assert that they have conplied
wth the statutory requirenents for a small miner wai ver and that they have
substantially conplied wth 43 CF. R § 3833.1-7(d)(2), even though they
never submtted the small miner waiver certificate required by that
regul ation. Appellants assert that any deficiencies in their conpliance
wth that regulation are curabl e.

Appel lants further contend that to the extent that they conplied wth
statutory requirenents but failed to conply wth applicabl e regul ations,
the regul ations were beyond the scope of the Secretary' s rul enaki ng
authority. They assert that application of those regul ati ons to themwoul d
be arbitrary and capricious, and that the invalidation of their clains
constitutes an unl awful taking.

The BLMresponds that the lawclearly requires that the fees had to be
pai d before the assessnent year begi nning at noon on Septeniber 1, 1994, or
the clains would be forfeited. It notes that Appellants attenpted to pay
the fees in lieu of performng assessnent work, and asserts that having
nade that choice, they are precluded fromproceeding in a different nanner.

The BLMdi sagrees with Appel l ants' argunents that the regul ati ons are
contrary to the statute and that applying for a snall mner waiver is
unnecessary.

Appel | ants recogni ze that BLMhas interpreted the Mi ntenance Fee Act
to nake untinely paynent a "non-curabl e defect” and that this
interpretation is consistent wth interpretations of the filing
requi renents of section 314 of the Federal Land Policy and Managenent Act
(ALPWY), 43 USC 8§ 1744 (1994), and Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year 1993 (the Rental Fee
Act), Pub. L. No. 102-381, 106 Sat. 1374, 1378-79 (1992). (Satenent of
Reasons (SR at 4.) See Whited Sates v. Locke, 471 US 84 (1985); Lee
H and G@ldie E Rce, 128 IBLA 137, 141 (1994). Neverthel ess, they
advance several argunents why such an interpretationis in error.

W are not persuaded. In Harlow Gorp., 135 IBLA 382, 387 (1996), we
conpared the Mii ntenance Fee Act wth the Rental Fee Act and concl uded t hat
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al though the | anguage of the statutes varied in sone particulars, they were
sufficiently simlar that they shoul d be construed in reference to each
other. 1/

A though Appel lants filed no small miner wai ver certification on or
bef ore August 31, 1994, as required by Departnental regulation 43 CF. R §
3833.1-7(d), they state that they satisfied all of the statutory
requirenents to qualify for the snall miner waiver provided for in 30
USC 8§ 28f(d)(1) (1994), which states that

[t]he clai mnai ntenance fee may be wai ved for a clai rant who
certifies * * * that on the date paynent was due, the cl ai mant
and all related parties--(A held not nore than 10 mini ng cl ai ns,
mll sites, or tunnel sites, or conbination thereof, on public

| ands; and (B) have perforned assessnent work required under the
Mni ng Law of 1872.

The i npl enenting regulation requires that "[i]n order to hold mning clains
or sites for the assessnent year beginning at 12 o' cl ock noon on Sept enber
1, 1994, each snall miner shall file a waiver certification on or before
August 31, 1994." 43 CF. R § 3833.1-7(d). Appellants did not submt a
tinely waiver.

Appel lants note that the statute does not actually require the snal |
mner to request a waiver nor does it require certification to be submtted
by a particular date. They assert conpliance wth other requirenents of
BLMs regul ations, but to the extent that they did not conply with all
requi renents, they assert that the regul ati ons were beyond the scope of the
Secretary's rulenmaking authority. dting portions of the |egislative
history of the Mintenance Fee Act, Appellants contend that autonatic
forfeiture is not necessary to conply wth legislative intent, to
acconpl i sh the purposes of the Act, or to avoi d unnanageabl e admini strative
burdens, and that autonatic forfeiture is at odds wth the program
establ i shed by the Mintenance Fee Act. (S(Rat 5 7.)

[1] In Aano Ranch ., supra, at 62-63, we recogni zed that the
nai nt enance fee regul ations i nposed nore specific requirenents than those
whi ch appeared in the Mintenance Fee Act, and that the terns of the
statute itself did not expressly require a forfeiture of the claimfor
failure to file wai ver docunents by the deadline. After giving detailed
consideration to the legislative history of the Mintenance Fee Act, we
nevert hel ess concl uded:

1/ In Aam Ranch G., 135 IBLA 61, 73 (1996), we recogni zed one i nportant
difference between the Rental Fee Act and the Mi ntenance Fee Act, i.e.,
that while an exenption fromrental fees for small niners was established
by statute, the Mi ntenance Fee Act nade the snall miner waiver a natter of
discretion wth the Secretary. The significance of this distinctionis

di scussed infra.
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It is absolutely clear * * * that Gongress know ngly chose
to grant the Secretary of the Interior the discretionary
authority to provide for the wai ver of required nai nt enance fees
for those holding 10 or fewer clains if he deened such a wai ver
desirable. In doing so, Gongress necessarily vested in the
Secretary broad authority to fashion rul es i npl enenting such a
wai ver system The Secretary's discretionary authority to
devel op such rules is not constrai ned by any forner procedures
used to inplenent the Rental Fee legislation but rather is only
constrai ned by such express |imtations as are inherent in the
legislative grant of authority. * * * Snce QGongress left it to
the Secretary to determne if any wai ver of the nai ntenance fee
for snall mners was to be allowed, the Secretary clearly has the
authority to require, as a precondition for granting a wai ver,
that certification of qualifications for a waiver be filed as of
a date certain, failing in which no waiver wll be granted. This
is essentially what 43 OFR 3833.1-7(d) provides. As this
regul ati on has been promul gated pursuant to lawful authority, * *
* this Board is required to enforce it according toits plain
terns.

Id. at 75; see Harlow Gorp., supra, at 385 (footnotes omtted).

[2] Appellants allege substantial conpliance wth the requirenents of
the Mai ntenance Fee Act, and contend that autonatic forfeiture is
inconsistent wth the provisions of 43 US C 88 1161, 1164 (1994), which
aut hori ze equitabl e adj udi cation of certain cases. See 43 CF. R § 1871.1-
1. InBasic Rck & Sand, Inc. (Oh Reconsideration), 110 IBLA 1, 6 (1989),
the Board hel d that equitabl e adjudication is not applicable to annual
filings nade pursuant to the requirenents of section 314 of FLPMA 43
USC 8 1744 (1994). In a concurring opinion, Judge Burski expl ai ned:

Equitabl e adjudication * * * is a process by which the
Department nay adj udi cate various entries and | and cl ai ns under
principles of equity and justice. Uhder the Departnent’s
regul ations, the sine qua non for equitabl e adjudication is
"substantial conpliance”™ wth the law See 43 CFR 1871.1-1. Far
fromsupporting appel lant's position, the decision of the Suprene
Qourt in Lhited Sates v. Locke, 471 US 84 (1985), nakes it
abundant|y clear that equitabl e adjudicationis not available to
cure afailure to tinely file the required docunents under
section 314 of the Federal Land Policy and Managenent Act of 1976

(FLPWR) .

Thus, the clainants in Locke, who had hand-delivered the
annual filings one day late, argued, inter alia, that they had
substantially conplied wth the requirenents of section 314(a) of
FLPMA Inregecting this contention, the Gourt expressly hel d
that "[a] filing deadline cannot be conplied with, substantially
or otherwse, by filing late -- even by one day."
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471 US at 101. Inasnuch as equitabl e adj udication requires, as
a prerequisite, a finding of substantial conpliance, it is

i npossi bl e to grant equitabl e adj udi cation to a mning claim
concl usi vel y deened abandoned and voi d under section 314 for the
failure to tinely file the annual assessnent work, since a
failure totinely fileis, ipso facto, a failure to substantially

conpl y.
Basic Rock & Sand, Inc., supra, at 8-9.

The sane rationale is applicable to the Mintenance Fee Act and its
i npl enenting regul ations. Thus, equitable adjudication is not available to
excuse failure to tinely file nai ntenance fees or a snall mner waiver
under the Mi ntenance Fee Act, because failure totinely fileis, ipso
facto, a failure to substantially conply wth the | aw

[3] A though Appellants contend that unpatented mning clains are
property rights and that the forfeiture of their clains violates the Due
Process and Taki ngs clauses of the Ffth and Fourteenth Anendnents of the
Gonstitution, we have often observed that the Board is not an appropriate
forumto consider the constitutionality of Federal |egislation. See |daho
Mning & Devel opnent G., 132 IBLA 29, 33 (1995); Arerada Hess Gorp., 128
IBLA 94, 98 (1993). Appellants should note, however, that in Lhited Sates
v. Locke, supra, the Suprene Gourt upheld the constitutionality of a
simlar forfeiture provision, 43 US C 8§ 1744(c) (1994), and held that a
claamfor which tinely filings were not nade was extingui shed by operation
of law notwthstanding the clainant's intent to hold the claim In that
case, arequired filing was 1 day | ate.

Mbre recently, a constitutional challenge to the Rental Fee Act was
rejected by the Lhited Sates Gourt of Appeals for the Federal drcuit in
Kunkes v. Lhited Sates, 78 F.3d 1549, cert. denied, 117 S Q. 74 (1996).

dting the Suprene Qourt's decision in Locke, supra, the Federal Qrcuit
acknow edged that unpatented mining clains are a "unique formof property,”
but found that "clai nhol ders take their clains wth the know edge that the
Governnent, as owner of the underlying fee title, naintains broad

regul atory powers over the use of the public |ands on whi ch unpat ent ed
mning clains are |located.” Kunkes, supra, at 1553. V¢ have adhered to
the ruling in Kunkes in cases involving nai ntenance fees. Eg., Harlow
Qorp., supra, at 385-87.

Thus, the failure to nake tinely paynent of the annual claim
nai ntenance fee or file a tinely waiver certification wth BLMcreates a
concl usi ve presunption of forfeiture. 43 CF. R 8§ 3833.4(a)(2); Harlow
Qorp., supra. Neither BLMnor this Board has the authority to excuse |ack
of conpliance wth the nai ntenance fee requirenent, to extend the tine for
conpliance, or to afford any relief fromthe statutory consequences, and
the Board nay not consider special facts or provide relief in view of
mtigating circunstances. See Lee H and Qldie E Rce, supra.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

T Britt Price
Admini strative Judge
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